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those legal principles, rules and regulations, from,to any other nation. The breach of a law should 


whatever source they may be derived, are intro- 
duced, which are necessary to the complete effect 
and operation of such eheinach when taken with 
reference to the subject matter spoken of and in 
connexion with our circumstances and political in- 
stitutions. : 

By the eighth section of the first article it is 
provided, that “the congress shall have power to 
exercise exclusive legislation over all places pur- 
chased by the consent of the legislature of the 
stute in which the same Shall be, for the erection 
of forts, magazines, arsenals, dock-yards, and 
other needful buildings.” And bythe third scec- 
tion of the fourth article “the congress shall have 
power to dispose of, and make all needful rules and 
regulations respecting t! e territory or other pro- 
perty belonging to the United States”? When such 
places, as are here spoken of, are ceded to the 
United States, it would seem, that they carry with 
them under the juris:iction of their new sovereign, 





be punished in some way; the positive provisions of 
the constitution require, that the trial and convic- 
tion shculd be by jury according to the course of 
the common law; and they prohibit the imposition 
of excessive fines, or the infliction of cruel and 
unusual punishments. From the nature of things 
and according to the spirit of the constitution, 
therefore, and not because the English common law 
so directs, the punishment, where none other is 
prescribed, cai only be by fine and imprisonment— 
And as to the other case, it is a universal rule, 
that where a thing is forfeited, and no individual 
owner of the forfeiture is pointed out, it must be- 
long to the state—And this rule is not the more or 
less the law of the United States because it is a rule 
ofthe English common law; but it is the law of the 
union, because it is the unequivocal dictate of sound 
sense, 

_If the various provisions of our limited canstitu- 
tion be thus carefully examined and persued, it wiil 


upon the general principles which govern in such! be found to have thus,from various sources and in dif. 
cases, all those municipal laws, which were in| ferént ways, provided a code of laws fully commen- 
force at the time of such cession within such pla-/surate to all its legitimate ends and objects. 

ces. This was held to be the casein theterritory,} Having by this investigation shewn, that the man- 
now forming the states of Tennessee, Ohio, and In- |ner and form in which the judicial power of the U! 
diana, and the territory on the Mississippi; and 1/States is to be exercised, in criminal cases, must 








presume would be held to be the case also, in Fort 
McHenry, Springfield and other arsenals or pla- 
ces within which the United States have obtained 
by cession the right to exclusive legislation—And, 
consequently, that the mode of transferring estates, 
the right of inheritance, and succession to estates 
teal anc personal, and the like, wouid be govern- 
ed by those laws in force, at that place and at the 
time, when the cession was made; so far as such 
municipal regulations can be adopted, and until 
they are altered by congress. But, the want of 
justices of the peace and some other offices and offi 
cers in such places will render it impossibie to ex- 
ecuie some of the municipal laws of the state in 
any way, and perhaps, therefore, they cannot for 
that reason, be considered as adopted: such as the 
authenticating or recording of deeds for the trans- 
fer of property or the bringing of suits by warrant 
for the recovery of small debts, &t: 

As to those principles of law, founded on natural 


| 


{ 


be according to the course of the common law, it 
follows as an inevitable consequence that a judicial 
act, in the sense of the constitution in such cases, must 
be substantially and essentially the same as a ju- 
dicial act in she sense of the common law; and, there- 
fore, that the granting of a warrant to arrest a felon is 
a judicial act within the meaning of the constitution. 

But lest any doubt should still be entertained, 
whether this species of preparatory judicial act was 
intended to be embraced under the general expres- 
sion, “‘the judicial power of the United States,” it will 
be proper to consider, what was the subject matter 
spoken of; and what was understood to be the ex- 
act boundaries of judicial power, considered as a 
constituent branch of government, by those respec- 
table political and legal writers, with whom, and 
those legal controversies with which the framers of 
our constitution were most conversant. 

The broad distinction hetween judicial and mi- 
nisterial or executive power, in the administration 





reason or deduced from positive institutions, and 
the circumstances and nature of things, they are so 
obvious in themselves that one or two examples will 
be sufficient to illustrate their nature and applica- 
tion, When astatute prohibits a thing without im- 
posing any penalty, the injured party may have his 
action,or the violator of such law may be prosecuted 
and punished by fine and imprisonment—6. Bac. 
vlér. 392. And where an act is prohibited under a 
penalty, but nothing is said about the disposition of 
such penalty, when recovered, like all forfeitures or 
property which has no designated owner, it shall be 
paid into the treasury and belong to the state— 
Stra. 828. ‘These are principles of common reason, 
4s well as of English common law, growing out of 
the positive provisions of the statute law, taken in 
connection with the circumstances, and the nature 
of government. They are, therefore, as entirely ap- 


of justice, has beea well understood and clearly 
recognized in the codes of all civilized nations; the 
distinct natures of the duties of the Pretor and the 
lictor, of ancient Rome, were as different and as 
well understood as those of a Judge and a Sheriff at 
this day. Judicial and ministerial or executive 
powers and duties have been variously united in 
the same officer, but never confounded with each 
other. The great utility of separating them alto- 
gether, however, and placing them in different 
hands, as a division of power requisite for the pro- 
tection of civil and political liberty, is an improv 

ment in political science of modern date; one which 
Inever has been carried into complete operation in 
any country, but this of the United States. Mon. 
tesquieu fancied he saw such a division of power 
distinctly traced in the English constitution; adopt. 
ed it as a political axiom, explained its value, and 





Plicable to the United States as to Great Britian or. 
Vou. XU, Z 


gave it currency among civajeed nation, This 





ir ye 


e. 


a Pee ee npg ee 


nn gle sige et 
% id 


Facd 





Et Sates 


NILES’ WEEKLY REGISTER—SATURDAY, AUGUST i6, 1817. 








338 
= = 


division of power was recognized and incorporated 
into all the constitutions of the United States that 
were framed immediately after the declaration of 
independence. it was afterwards engrafted into the 
constitution of the Uniied States; and front the 
Writings of the “Federalist,” and other political 


| pected of felony, though the original suspicion be 
notin himself, but in the party that prays his war- 
rant; Jecause he isa competent judge of the probability, 
offered to him of such sitspicion. But in both cases it 
is fitting to examine, upon oath, thé party requiring 
a warrant, as well as to ascertain that there isa felo- 





essays of that ume, it appears that the judicial ny or other crime committed, without which no war- 


power, spoken of in the constitution of the genera 
covernment, is deduced from that which was under- 
stood by the political and legal writers of England 
as one of the members or the instruments of the 
English constitution. | 

[t is remarkable, however, that most of the wri- 
ters on that constitution, enumerate the three con- 
stituent branches of that government as consisting 
of the king, the lords, and the commons; they ali 
deseribe the judicial authority as 2 part of the exe- 
cutive or royal branch; as a subdivision of one ot 
the three principal divisions of power. The primary 
ehecks and balances of the English constitution are 


fSunded on a separation «nd distinction of classes, 


and orders of men; those of the American constitu 
{ion spring fram the civision of the forms, modes and 
principles uf actien. The American primary political 
checks and balances are Cerived trom the division, 


not af men into classes, but of power into the modes by'| 


which it eperates—as the legislative, the judicial,and 
the executive. Those of the English constitution 
are artificial, incongruous, and the perpetual source 


of jealousy and strife; those of the United States, 


are rational, natural, and peaceful in all their ope- 
rations. 

But, since it is clear, that the judicial power, as a 
bratich of the American government, was derived 
from the English notion of judicial power, consi- 
dered as a portion of the executive branch of that 


rant should be granted, as also to prove the cause 
and probability of suspecting the party, against 
whom the warrant is prayed. .Tiis warrant ought 
to be under the hand and seal of the justice; should 
‘set forth the time and place of making, and the 
cause for which it is made, and should be directed 
to the constable or other peace officer, (or it may 
ibe to any private person by name) requiring him to 
| bring the party either, generally, before any justice 
of the peace for the county, or only before the jus- 
tice who granied it; the warrant in the latter case 
| being cailed a special warrant. A general warrant 
co apprehend all persons suspected, without naming 
r paraculartly describing any person in special, 
jis iliegal and void for its uncertainty; for it is the 
| uty of the magistrate, and ought not to be left to the 
| officer, to judge of the ground of suspicion—4. Blac. 
Com. 239, 29U. 

“\We are now, says Delolme, to treat of an article 
‘Which, though it does not in England, and indeed 
should not in any state, make purt of the powers which 
are properly constitutional, that is, of the reciprocal 
rights by means of which the powers that concur te 
form the gavernment constantly balance each ether, yet 
essentially interests the security of individuals, and, in 
the issue, the constitution itse/f; | mean to spe«k of 
| criminal justice. But, previous to an exposition of 
| the laws of England on this head, it is necessary to 
| desire the reader’s attention to certain considera- 











government, it will decide the question now under! tions” —doo0k 1, ch. 12. “After having offered to the 
diseussion, to ascertain with precision, what was) reader, says the author, in the preceding chapter 
meant by such judicial power?—and whether the | such general considerations as I thought necessary, 
mecipient and ancilliary judicial act of a justice of} in order to coavey a juster idea of the spirit of cri- 
the peace, in deciding on the propriety of granting} minal judicature in England, and of the advantages 
a warrant to arrest a person accused of a breach of} peculiar to it, I now proceed to exhibit the parti- 
law, was a portion of ¢hat judicial power? cukers. When a person is charged with a crime, 

Coke, Blackstone, Delolme, and other writers on! the magistrate, who is called in England a justice 


the English law and constitution, after describing! 
the judicial power as a part of the executive branch 
of the government, state that every portion of the 
executive office of the chief magistrate, called the 
judicial power, has been completely and entirely 
delegated to a distinct set of courts and officers, 
who are, in one way or other, independent of the 
king and responsibie for their conduct—2. Inst. 71 
—1. Blac. Com. 266—Deloline 233. They lay greai 


of the peace, issues a warrant to apprehend him; but 
this warrant can be no more than an order for bring: 
ing the party before him: he must then hear him, 
and take down in writing his answers, together with 
the different informations. If it appears on this ex- 
amination, either that the crime, laid to the charge 
of the person who is brought before the justice, was 
not committed, or that there is no just ground to 
suspect him of it, he must be set absolutely at li- 





stress upon the advantages resulting from this total berty; if the contrary results from the examination, 
transfer of judicial power to a distinct order of} the party accused must give bail for his appearance 
officers; particularly as relates to the personal secu- | to answer the charge—unless in capital cases—tfor 
rity and liberty of the citizen, in the administration | then he must, for safer custody, be really commit- 
of criminal justice. And, when treating in detail! ted to prison, in order to take his trial at the next 
of criminal presecutions, they point out the various | sessions.” —B. 1, ch. 13. | 
forms and methods by which truth and impartiality “T come now, says Hale, to consider of arrests of 
may be attained, so as effectually to secure the citi- | felons, or persons suspected of felony, by warrant 
zen from unreasonable arrests, imprisonment, per- | or precept—namely, mot of precepts that issue upoit 
secution, and oppression. | matter of record, aS upon appeais or indictments, 
“We are now, says Blackstone, to consider the; which regularly are to be by writ, dut such warrants 
regular and ordinary method of proceeding in the | as are preparatory to it, or for conservation of the 
courts of criminal jurisdiction; which may be dis-| peace. And herein regularly all courts and persons, 
tributed under twelve general heads, following each thut have judicial power by the common law, or by act 
other ina progressive order—viz. 1. Arrest; 2.Com- | of parliament for the conservation of the peace, have 
mitment and bail; 3. Prosecution; 4. Process; 5. Ar-| power to grant warrants for arresting of felons; but 
raignment, and its incidents,” &c. And, speaking | such as are simply robusterial and have no jurisdic- 
of the arrest, he says “that a justice of peace hath | tion, as constables, cunnot issue warrants for that 
power to issue a warrant to apprehend a’ person | purpose, but must do their office either alone or 
accused of felony, though not yet indicted; and he} with others called to their assistance.”—%. Hales 
may alyb issuc a Warrant to apprehend a person sus-} P, C. 103. 
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And where a person had been arrested and impri- 
soned by a warrant, under the king’s own hand, he 
was released; because it was held, that the whole 
of the judicial power, incident to his office, having 
been delegated to others, he could not grant such 
a warrant, 1 Bac. Abr. 607; Forsesque’s Rep. pref. xii. 
But this portion of judicial power, to issue a war 
rant to apprehend a person on a criminal charge, 
was not vielded by the kings of England, until after 
many and great struggles; pzrticulariy by the sove- 
reigns of the house of Stuart. This subject was, 
for the last time, elaboraiely investigated and dis 
cussed, just before the American revolution, in the 
celebrated cases relative to general warrants; and 
in the case of seizure of papers of Entick ws. Car- 
rington, lord Camden, who delivered the cpinion of 
the court, in the year 1765, throughout, speaks of 
tle granting of a warrant to arrest and detain a per- 
son, on a criminal accusation, as a judicial act; and 
as a very important portion of that judicial power, 
which could not with consistency and safety be 
entrusted in the hands of the king, the secretary of 
state, or with any other than those who properly 
came under the denomination of judicial officers— 
11. Svate Trials, 313. 


And the judicial power of the United States, con- | 


sidered either in a legal or political aspect, or in 


whetever way it may be exercised, or whomsoever 


may be clothed with it, is always spoken of and al- 
jowed to be of precisely the same nature, in all re 
snects whatever, as that of England. The only 
difference between the two, which can be deduced 
from any author, consists, not in the nature of the 
power itself, but in the place which it occupies in 
the constitution of the nation. In that of England 
it does not “make a part of the powers which are 
properly constitutional;” in America it forms one of 
eco stitwent branches of the govern:nent—2 Dail. 
997, 384—3. Dall. 42, 318, 473 —4. Dall. 429, app. 
xxvie—1l. Cran. 10, note 165—2. Cran. 179—3. Cran. 
161, 163, note, 173, 335—4. Cran. 23, 93, 216— 
5. Cran. 185-7. Cran. 32—1. Gaiius. 488—Brack. 
L. Ul305, 389. 

Upon the whale, then, it is clear, that the judi- 
cial power spoken of in the constitution of the U. 
Siatcs, and the judicial power of the commor law, 
arc, in allrespects, the same; and that the granting 
ofa warrant by a justice of the peace is one of those 
preparatory, incipient and ancillary judicial acts, 
which is a portion of that judictal power which 
forms one of the great branches of our government; 
and being such a judicial act, it can only be per- 
formed by a judge or justice of the United States, 
and not by any s‘ate officer whatever, as such. 

“Hut, as has been said, it certainiy will not Se 
conrended, that congress can, by a mere leyislative 
aci, creace the office and officer iogether—ordau 
and es:ablish the court and the judge at once—and 
thus deprive the executive branch of iis right of 
appointmeni; and so destroy tha most valuabie 
among the checks contained in the constitution— 
Which provides that the law and the executors of 
the law shalt emanate from different sources, so as 
to ceuntervail the irregularities of each other”— 
An: for this purpose one of the great fundamental 
Maxitns of all the American constitutions requires 
the seperation of the departments of power; and 
that tie making of laws, the judging of the appli- 


Cation of laws, and the execution of them, should | 


not be united and invested in the same persons; but 
be separated and confided to different persoas-— 
Who sionid, also, as far as practicable, be clatued 
With authority by diferent means. 

The very great security to the rights and liberties 





> 

of the people, flowiag from such a separation and 
division of power, has been ‘ully explained, not 
only by many foreigaers, but also by some of the 
most eminént of our countrymen. My. Taylor, in his 
work entitled “An enguiry into the principles and 
policy of the government of the U. States,” main- 
tains it to be one of the best of the principles of our 
excellent constitution. “In order, says the Federal- 
ist, to lay a due foundation for that separate and dive 
tinct exercise of the different powers of government 
which, to a certain extent, is admitted on all hands 
to be essential to the preservatioa of liberty, it is 
evident, that each department should have a will of 
its own; and consequently should be so constituted 
ihat the members of each should have as little 
agency as possible in the appointment of the mem- 
bers of the others”—WVo 51. In short, this maxim 
which requires the separation of the departments 
of power, it was believed, was so universally under- 
stood and approved, that it would be sufficient io 
notice it in the most concise terms for the purpose 
of shewing how fully opposed it was to the passing 
of an act of congress, which should, in itself, con- 
\fer judicial power and also designate the person 
| ‘who was to assume and exercise it. 

But this constitutional maxim, thus mere! 
referred to as one, which obviously stands in the 
| way to prevent congress from transferring the judi- 
|cial power of the nation to any of thé officers of the 
|States, has been treated as an interpretation of that 
‘instrument not only inadmissable, but even ridicu- 
tous—“But, it is said, it may, perhaps, be insisted, 
‘that though the constitution does authorize con- 
'gress, by law, to vest the appointment of inferior 
|officers in the president alone, in the cour’s of 
law, or in the heads of departments, it docs not 
‘authorize cangress, though both houses and the 
| president sould unanimously concur, itself to ap- 
| point immediately by law. This would really be con- 
|struing the constitution like an old pleading with- 
jout allowing the benefit of the statute of j -ofiils— 

A rational 





‘gui cadet a syllaba, cadet a@ tota ciiusa. 
leonstruction, it woud seem, would authorize congress 
to do itself what it can, at *ts pleasure, authorize uit 
iaferior body or anindividual to do”? By the second 
section of the second article of the couistitiution it 
is provided, in confarmi'y with the maxim which ree 
quires the separation of the departments of power, 
chat the president *shall nominate, and by and with 
tthe advice and consent of the senate, siiali appoint 
ambassadors, other public mimisters, and consuls, 
judges of the supreme court, and all other officers 
of the United States, whose appyintmenis ore not 
verein otherwise provided for, and which shall be 
established by law. But coigress may, by law, vest, 
ithe appointment of suc!: inferior officers as they 
think proper in the president alone, in the cous 
of law, or in the heats of departments.” And 1s 
it possible, that any one could seriously conceive, 
inat a rational construction of this ch se wouid 
.uihorize cougress itse(f to make the ippointments 
to office as therein mentioned? ‘The assertion is too 
grossly absurd to need reply of any sor, 

But it is_said, that “it may be safe:y aimitted 
that congress cannot directly by law appoint an 
officer whom it can authorize an individual to ap- 
point, and yet the difficulty will not cecur im this, 
‘case. This is not the case of an appointment. The » 
magistrates of the state are not, by the act of con- 
gress, constituted officers of the United States— 
they are merely authorized to do a certain act.’ An 
ifice is defined to be, “that fiction, by virine 
vhereof, 4 man hath some employment in the aff irs 
of another, as of the king or another person” -—Tacee 
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dL. D verb. office. Yt seems to be difficult to dis- 
tinguish between that which 1s thus defined to be 


an office and the being “smerely authorized to do cer-| 


tain acts”? The author of the 81st number of the 
Federalist, who was himself a distinguished mem- 
ber of that convention which formed the constitu- 
tion, appears to have been strongly impressed with 4 
belief that the being thus “merely authorized to do u 
certain acs” would amount to an appointment, which 
‘there were some very substantial reasons should not 
be made. But why, it is asked, (says he) might not 
the same purpose have been accomplished by the 
instrumentality of the state courts? This admits 
of different answers—Though the fitness and com- 
petemey of these courts should be allowed in the 
utmost latitude, yet the substance of the power in 
question may still be regarded as a necessary part 
of the plan, if it were only to authorize the national 
legislature to commit to them the cognizance of 
Causes arising out of the national coasiitution. Zo 


confer upon the existing courts of the several states} 


the power of Atermimng such causes, would perhaps 
be as much “to constituie tribunals,’ as to creute new 
éourts with the like power. But ought not a more 
direct and explicit provision to have been made 
in favor of the state courts? There are, in my opingor, 
substuntial reasons against such a provision,” &c. 


‘buse of power intended to spring out of such sas 
paFration. : 

In the case of the transfer of power by_act of con. 
gress to the officer of « state, such person has no 
other legal existence «:an officer of the union, than 
that which is given him by the law in which his pow. 
er and person are both disignated; he is, therefore, 
appiuted by the luw, officially created and commis. 
sioned by it—In the one case, the rule is laid dowy 
as prescribed by the constit:tion, and the officer is 
appointed according to a mode also prescribed ei. 
ther directly ov indirectly, by the same constitution; 
but in the other case, therule is laid down, and the 
person, Who shall execute it, is designated by an of. 
ficial description, which is unknown to the constitu. 
tion and laws of that sovereignty, whose legislative 
rules he is authorized to execute. The legistature may 
create an office, and the right of appointing ‘he offi. 
cer will vest in the executive, or in the manner ce. 
ciared by the constitution; or it may create a cor. 
poration, with the assent of those to be incorporated, 
jand prescribe the manner in which the corporators 
sha!l elect or appoint their officers; and it may lay 
down rules by which each class of officers shall be 
governed in the administration of justice, or in the 
conservation of the peace. But the legislature can- 
not, constitutionally pass a law declaring, that such 


‘““That it is not, hewever, an appointment 1a the jand such persons, designating them by name, places 


sense of the constitution will, it is said, be proved 


of residence, professions, trades, or commissions, 


by reference to the undisputed practice of some [(beid under other sovereignties) shall execute such 


of the state goverimuenis.” 


law. In this respect their can be no difference Le. 


“By the constilulion of South Carolina, justices of; tween saying, that John, Thomas, &c. shall execute 


the peace shall be nominated by the senate anc 
house of representatives, jointly, and commissioned 
by the governor—yYet the clerks ofthe courts, the 
wardens of the city of Charleston, and many other 


the law, and declaring that all those men who hold 
such a commission in sucha state shall execute the 
laws of tLe union; because, the determimation on, or 
the execution of the legislative rules of the sove- 


officers of the siate, are vested by acts of the legis-["eigaty is not in such case refered to the judicial or 


Jature with the powers of justices of the peace. ‘The 
like case probably occurs almos! in every state of the 
union, and the argument of uncofistitutionality, 
which we are now examining, will equally apply to 
them al!.” : 

There is not the least doubt, that this case does 
actually occur in every state of the union; and there is 
as little doubt, that it is perfectly correct and con- 
sti(utioual—And this is the case cited to prove, that 
the levisitature of one sovereignty may constitutionally 
transfer its judicial power to the officers of another so- 
vereiziiy! Before the total dissimilarity of these 
two cases are exhibited in contrast, it will be proper 
to set down a few undisputed fundamental princi- 
pics— Ait the Aincrican constitutions are predicated 
upon the separation of the departments of power; 
all of them prescribe the manner in which their se- 
veral officers slall be appointed; not one of them au 
thorizes an appointment to be made in the form of 
:. mere legislative act: The legislatures of each 
state of the uuion has the power cither according to 
the constiiution or otherwise to establish courts of 
justice, and to authorize such courts to appoint thei: 
own officers, clerks, &c. And the legislature of 
each state also has the power to create and 
estabkish bodies politic and corporate with ihe assent 
of those to be incorporated, and may invest such 


sons designated by the legislature, and who derive 
their authority wholly from its acts; and who are not 
‘commissioned as those are, who, alone, the constitu, 
tion declares, Shall be intrusted with its judicial or 
lexecuiive power. Each constitution of the union b 
three separate departments of power; to each legis- 
lative body, there is assigned a judiciary, who shall 
apply, and aa executive, who shall execute the laws 
piv mulged by such legislative body: and, therefore, 
to permit those laws to operate by any other means 
than those constitutionally disignated agents, is to 
suffer its best principles and primary checks and 
balances to be totally abolished. 


But the great principles contended for, as will be 
seen by adverting to the question propounded as 
the text to these observations, are not confined to 
mere judicial powers and o&icers, it embraces all, 
legislative and executive as well as judicial power.— 
They are, that “ every government ought to possess the 
ineans of ereculing its own provisions, by its own au- 
thority; thut the peace of the whole, ought not to be left 
at the disposul of u part; that the general government 
must carry its agency to the persons of the citezen; that 
it must stand in need of no intermediate legislations; 
but must itself be empowered to employ the arm of the 
ordinary mazistrate to execute its own resolutions; that 


corporation with the power to make bye laws, }it must have been the intention of the framers uf the Zo- 


and to appoint or elect its own officers, who are to 
excqute the municipal laws of the state and the bye 
laws of the corporation within its own boundaries. 
All these officers derive their power froin the same 
sovereiguiy, yet they are neither those who made nor 


vernment of the union, that it should be provided with 
powers fully commensurate to these great objects; and 
also, that those powers should be so distributed among 
its own agents, us to enable it to act from itself by us 
own motion; and uot through the instrumentality of any 





the mere agents of those who made the law; they are 
clothed with power by means different from those 
of the legislators, and thus the separation of power 


other sndependent sovereignty.” 
The authority of a justice of the peace to grant® 
warrant to arrest, it is asserted, is a ministerial ot 





ais preserved; and also the politicat chetk to thelexecutive act.—Let it be conceded, that it unques 


executive power of tie same sovereignty; but to per. , 








eC YF. oO © 


o=—_— 








389 








syonably is so—And what then? he ground 1s 
pomewhat different, the scene is shifted —Bitl is any 
thing gained? Change only a few words, and all 
the argument against the transfer of judicial power 
toa state officer, instead of being answered or 
weakened, rises again with renewed and added 
strength. The first section of the second article of 
the constitution declares, that “the executive power 
shall be vested in a president of the United States: 
of America,” and the same article then proceeds to 
describe in what the executive power slrall consist,’ 
&e. Here then is the executive power of the Unit- 
ed States. The congress have no right to prescribe 
where this executive power shall or shall not vest; 
they may create executive offices and duties; but} 
thev must be filled ant discharged in the manner 
prescribed by the constitution, and in no other way. 
And ‘so we may proceed step by step to apply all | 
the arruments that have been advanced respect- 
jng the judicial power to this of the erecuttve. 

And the same kind of argument may be used 
against the capacity of congress to transfer its legis- 
lative powers to the legislative functionaries of one 
of the states, or any other sovereignty; for the first 
section of the first article of the constitution having 
declared, that “all levislative powers herein granted, 
shall be vested in a congress of the United States, 
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purpose of relieving the nation from a'1 reliance on 
the governments of the states, 21 from the neces- 
sity of resorting 'o their arenev in any cases whate 
ever, yet the judicial power o7 the uion has hither. 
to hgen but partially organize? and the ju liciaries 
of the states havc, ofchoice, been used as the only 
instruments for exeewting agreat povlion of thelants 
of the nation. It is believed, that here is'no position 
of which the history of these states wil furnish more 
ample, conclusive, and nnans‘verable proofs, than 
that “ihe necessary dependence, practically, of the 
general government-on the states, in many parfti- 
culars, is one of the points in which its weakness 
has been most obvious and’ most lamented.” 

| We are not wilhout the most impressive exarn- 
ples of how much may be effected by mere precerlent, 
whether of the use, the abuse, or the absolute ne- 
vlect* of the provisions of a consiitutien. Tf, how: 
ever, example and precedent have exhibited in 2 
strong point of view the uses of our constitution; 
that it is capable of a simplicity, and facility of ope. 
ration far superior to what was expected; that it 
possesses ene: gies commensurate to the most peri'+ 
ous se-sons, and excellencies infinitely sttperior to 
any form of government ever hefore known; if the 
experimental development of its perfections has 
drawn about it the attachment and warmest affec- 








which shall consist of a senate and. house of repre- 


tions of the penple; the sacred and unerring oracles 


sentatives,” congress can have no more right to atl-; Of experience have also exhibited some of its weuk- 


thorize the legislature of a state to make laws for the} 


union than it has to authorize any state officer to ex- 
ercis: judicial functions, or to execnte the laws of the 
general governmeat; for and in the name of the Unit. 
ed States. 

The denying to congress the right to invest the 
justices of the peace of the states with power to 


nesses and failings, in a verv melancholy point of 


iview. They prove, incontestibly, that however the 


jinfluence of the general government may require ta 
| be constantly watched in some respects, to preve’ € 
, Our inestimable institutions from falling into an ir 
| evitable and slow decay, yet that in its conflicts with 
| those of the states immediate and general dissolu- 


execute the laws of the union has been considered; tion and ruin present themselves, as certain and 


as leading to consequences the most alarming; as 
likely to involve the nation in expences the inost 
enormous; and, in addition to the patronage of the 


unavoidable. Experience has shewn, that in those 


|Cases where the general government had the means, 
‘and could, and did resort to the same methods of 


executive already too strong, as arming that br nch|executine the powers, with which it vias invested, 
with one, that willbe altogether irresistible. Itis|that are possessed and exercised by the govern- 
asserted, that “without the aid of the ministe-| ments of the several states, the opposition from dis- 
rial officers of the states, to have the laws ofjorderly, refractory and seditious individuals was 


the United states effectually executed against 
a few offenders, (probably not one hundred in 
a year in all the states,) it would be necessary 
to appoint and scatter over the vast territory 
many thousand of justices of the peace, coro- 
ners, constables, &c. The attempt to execute the pow- 
er, would be as impracticable asit would be riricu- 
lous.” There apvears to be no reason to doubt the 
Sincerity of such an assertion, In reply to a fancy 
so buoiant it would, however, be altogether idle to 
offer any thing like fact, calculation or argument.— 
¥et one cannot, but wish, that the patriotic mind 
may somewhere find relief, from the terrible forbo- 
cings with which such melancholy flights are too 
apt to fill it. 

_ T nave always been adecided advocate for confin- 
ing the powers of the general government strictly 
within the limits assigned to them. The federal 
government was, most certainly and obviously in- 
tended to be a system’ complete within itself, and 
in all its parts. Its power in all respects, those over 
the militia excepted, where it acts not from itself, 
but by the instrumentality of the states, are amply 
commensurate to allits objects. But in order, that 
ats benefits should be fully understood and felt, it 
should be completely organized in each ofits bran- 
ches, in its judicial, no less than in its executive, its 
Senate and house of representatives. Strange how- 
ever as it may seem, it isnevertheless true, that al- 
though this government was formed for the express 


easily overcome, and harmony soon restored; but 
where a conflict arose between the government of 
the union and a siate, the powers of the nation were 
paralized, the subversion of the whole was threat- 
ened, and there seemed to be only the awful alter- 
native left of “substituting violence in the place of 
law, or the destructive coercion of the sward in the 
place of the mild and salutary coercion of the magis- 
tracy.” Since precedent and example are so power- 
fulin developing and expounding, in fortifying and 
undermining written constitutions, and in establish- 
ing unwritten ones, they should be recollected and 
looked into with the most careful attention. 

A frequent recurrence to first principles, also, is 
recommended by some of the most sage political 
writers, and has been adopted as a fundamental 
axiom by some of the constitutions of the states. 
To rely on state officers, who are no way respon- 
sible to the general government, for the execu- 
tion of the laws of the United States would be q 
departure from the first principles of the national 
constitution; and “would be, as has been said, to 
restore the theory, principles and practice of the 
old articles of confederation; the evils of which, 

*By the constitution of Virginia the executive is 
required to appoint a secretary; yet no suca officer 
has existed in that state since the death of the one 
in office at the formation of the constitutjon #hicla 
happered during the revolution. 
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tw this respect, particulsrly, among many others, 
The 


this constitution was intended to remove.” 


evils here alluded to seem to have been, in a great 
part, forgotten, or to be now considered as merely 
imuginary. It will be well, therefore, to recur to 
the actual history of our country and enumerate 
some of them. ‘This enumeration I shall extract 
literally from the papers called the Federalist, 
where they may be found very perspicuously dis- 
puayed and ably elucidated. 


“The great and radical vice, says the Federalist, 


in the construciion of the existing confederation, 


is in the principle of legislation for state governments, 
ji their corporate or collective capacities, and as con- 
tradistinguished from the individuals of whom they | 
consist. Though this principte does notrun through 
all the powers delegated to the union; yet it per-| 
vades and governs those on which the efficacy of 
There is an essential difference 
between a mere non-conliance and a direct and ac- 
if the interposition of the state 
lezislature be necessary to give effect to a measure 


the rest depends. 


tive resistance. 


each other, till bounties grew to an enormous and 
insupportable size. The hope of a still further in. 
crease, afforded an inducement to those who were 
disposed to serve to procrastinate their enlistment; 
and disinclined them from engaging for any consi- 
derable periods. Hence slow and scanty levies of 
men, in the most critical emergencies of our affairs 
—short enlistments at an unparalleled expence— 
continual fluctuation in the troops, ruinous to their 
discipline, and subjecting the public safety fre- 
quently to the perilous crisis of a disbanded army. 





Hence, also, those oppressive expedients for raising 
men, which wert upon several occasions practised, 
and which nothing but the enthusiasm of liberty 
would have induced the people to endure.” 

*‘A circumstance, which crowns the defects o 
the confederation, remains yet to be mentioned. 
The want of a judiciary power—Laws area dead 
letter, without courts to expound and define their 
true meaning and operition. The treaties of the 





United States, to have any force at all, must be 
considered as part of the law of the land. Their 


of the union, they have only nof to act, ur to act eva-| true import, as faras respects individuals, must, 
siuely, and the measure is defeated. This nezlect/like all other laws be ascertained by judicial de- 


of duty may be disguised under affected but un- 


terminations—To produce uniformity im these de- 


substantial provisions, so as not to appear, and, of; terminations, they ought to be submitted in the 
course, not to excite any alarm in the people for! last resort, to one supreme tribunal—And this wi- 


the safety of the constitution. 
mey even make a merit of their surreptitious inva- 
sions of it, on the ground of some temporary con- 
venience, exemption or advantage.” 


The state Jeaders | bunal ought to be instituted under the same autho- 


rity, which forms the treaties themselves. These 
ingredients are both indispensable.” 


‘The result of these observations to an intelli- 


“The next most palpable defect of the existing! gent mind must be clearly this, that if it be pos- 
confederation, is the total want of a sanction to its | sible at any rate to construct a federal government 
laws. ‘The United States, as now composed, have capable of regulating the common concerns, and 
no power to exact obedience, or to punish disobe-| preserving the general tranquility, it must be 


d:ence to their resolutions, either by pecuniary | 


muicis, by a suspension or divestiture of privileges, 
or by any other constitutional means. ‘There is no 
express delegation of authority to them to use force 
against delinqrent members. 


a government destitute, even of the shadow, of con- 


stitutional power to enforce the execution of its! 


own laws.” 


“The principle of regulating the contributions of 


the states to the common treasury, by yuotas, is 
another fundamental error in the confederation. Its 
repugnancy to an adequate supply of the national 
exigencies has already been pointed out, and has 
sufliciently appeared from the trial which has been 
made of it. I speak of it now solely with a view 
to equality among the states. ‘Those who have been 
accustomed to contemplatc the circumstances, 
which produce and constitute national wealth, 
musi be satisfied that there is no common standard 
or barometer by which the degrees of it can be 
asceriamed.” 

‘tin addition to the defects of the existing fede- 
ral system, before enumerated, the want of a power 


to regulate commerce, is, by all parties, allowed tobe 


ofthe number. ki is indeed evident, on the most 
superficial view, that there is no object, either as 
it respects the interests of trade or finance, that 
more strongly demands a federal superintendance.” 

“The power of raising armies, by the’ most obvi- 
ous construction of the articles of the confederation, 
ismerely a power of making requisitions upon the 
states for quotasofmen, This practice, in the course 


of the late war, was found replete with obstructions 





The want of such a 
right involv:., no doubt, a striking absurdity. The! 
United States afford the extraordinary spectacle of | 





founded, as to the objects committed to its care, 
upon the reverse of the principles contended for by 
the opponents of the proposed constitution. It 
must carry its agency to the persons of the citt- 
zens. Tt must stand in need of no intermediate 
legislations; but must itself be empowered to em- 
ploy the arm of the ordinary magistrate to execute 
its own resolutions The majesty of the national au- 
thority must be manifested through the medium of the 
courts of justice. Whe government of the union, like 
that of each state, must be able to address itself im- 
mediutely to the hopes and fears of individuals; and to 
attract to its support, those passions, which have the 
strongest influence upon the humon heart. It must, in 
short, possess all the means, and have a right to re- 
sort to all the methods, of executing the powers with 
which it is intrusted, that are possessed and exercis- 
ed by the governments of the particular states,” 

From the first moment the American people 
took up arms against the despotic encroachments 
upon their rights by the British king, there was 
but one common opinion among them as to the 
importance, utility and necessity of union. The war 
of the revolution not only suggested a union to the 
states, its nature and exigencies actually effected 
a complete one, in fact, long before its principles 
were reduced to certainty by a solemn compact.— 
The nature and extent of the powers, which were 
thus tacitly, and from necessity vested in congress, 
have been several times elaborately discussed be- 
fore judges, who had been themselves active and 
distinguished agents in the establishment of Amer!- 
can liberty; and it has been uniformly held, that 








the powers of congress antecedent to the articles 





of confederation, whith was sent to the states for 


toavigorous, and to an economical system of defence. | ratification on the 17th November, 1777, and finally 
jt gave birth to a competition between the states, | acceded to by Maryland on the Ist of March, 1781, 
which created a kind of auction for men. In order} must necessarily be supposed to-have been co-exten- 


‘% fyrnish the quotas required ef them they outbid] sive with the great objects whith America then had 
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sn view, and that the articles of confederation must 
ye considered as the specification, affirmation or 
confirmation of those pre-existing powers—2. Dall. 
160—-3. Dall. 54. . 

That the government of the union should have 


exclusively the powers of peace and war, the regu-|the contumacious conduct of their courts. 


| state courts still refused obedience. The national 
{court threatened them, and laid an account of 
their refractory conduct before congress. Congress, 
adopted some spirited resolutions and concluded by 
inviting the states to a conference on the subj wi 

ie 





Jation of all foreign relations and common concerns, | States supported their tribunals and totally disre+ 
and also the power to repel and to punish offences garded the resolutions of congress, which “con! ain- 


and crimes against the nation was agreed on all 


hands; but whether those powers should be exer- 


ed a course of reasoning so cojent and conclusive,” 
and also their invitation to a conference. Thus 


gised by a government acting as a confederation the Jaws and powers of the union, fur the want of 


upon state governments, or as a consolidated govern. 
ment acting upon individuals, was a question which 


a judiciary of its own, /by which it could act im- 
mediately upon the individual, was entirely pros- 


the rivalship, or the just jealousies, of the states trated; and, actually, in these cases, remained in 
would not, until some time after the revolution, that degraded situation until it was uplifted and 


allow to be as fully understood as it really merited 


.}executed by ihe just and superior energy-of the 


Experience of the evils, that have been just enu- jdicial establishment of the present constitution., 


wnerated, hag, however, determined in favor of the | Penhallow vrs. Doane. 3 Dall, 54. 


The case of the 


jatter, and the result bas been the adoption of the}s/s0p Active, or Olnstea:?> case. 


present constitution. I shail now close these ob 
servations upon this important question with exh: 


-| The prosecution, conviction, and fine imposed 
-|on captain Elijah Boardman for causing drums to 


biting some few instances, which as incontestibly be beat through the public streets of the city of 


prove the necessity ofa conpletely organized nation 
al judiciary, 2s contemplated by the present con 


giitution, invested with powers co-extensive with 
the jurisdiction of the gener.l goverment, as that 


| Hartford in Connecticut while on the *¢eruiting 
. | service in time of war, in the summer 6f 13h4, bE 
Niles’ W. R. 299, 8 Niles’? W. R. 45, a6a othe. 


opinions of the judges of Massachusetts justifying 











yf any other provision of that instrument by which 
the rovernment of the union is enabled to act as 





an independent consolidated sovereignty. 


the ridiculous, perverse, and pernicious conduct 
of governor Strong respecting the militia Of that 
state, Brack. L. MW. 390.7 Niles’ W. BR. 148—S 


By the first section of the ninth article of con-|\-Ni/es’ WW. R. 294, shews how little relianc® ong 
federation, which has been considered as a mere | to be placed on the agency of state officers for — 
affirmance of the pre-existing, tacitly conceded | execution of the laws of the union in seasons of great 


powers of congress, it is provided, that “the U 
States, in congress assembled, shali have the sole 
and exclusive right and power, of establishing rules 
for deciding in all cases, what captures on land or 
water shall be legal, and in what manner prizes 
taken by land or naval ferces in the service of the 
United States shall be divided or appropriated; of 
granting letters of marque and reprisal in times 
of peace; appointing courts for the trial of piracies 
and felonies committed on the high seas; and esta- 
blisbing courts for receiving and determining final- 
ly appeals in all cases of captures; provided that 
no member of congress shall be appointed a judge 


executive nature. 
selection of the state, or the influence it may 


emergency; and how dangerous it is, in any Cus¢ 


to return to the policy of the old articles of con- 


federation, either of a legislative, a judicial, or an 
But it is not merely in the 


have over its officers, which in such cases, wil! 
produce the neglect of the interests, or the diso- 
bedience of the calls of the union—The state it- 
self may, and in some cases, has interpose. its 
authority and forbidden even a willing officer from 
undertaking the task of executing the laws of the 
general government. 


During the late war, Massachusetts, in order to 


of the said courts.” By this article, it will be | ¢heck the national government in its determina, 


seen, that congress were invested with the power | 


to establish but one kind of tribunals, and those 








courts of appeals merely. They had the right to | 


lay down rules of judicature for the government of 


tion to retaliate the threatened barbarities of the 
enemy, for the victories over whom, the pious 
legislature of that state declared it unbecominga 
moral and religious people to rejoice, “authorized 


all tribunals, those of the states as well as their | and required the keepers of the gaols of that state 
own, in all cases of prizes, or as it is expressed, “0/| to discharge all prisoners of war committed under 
establishing rules for deciding in all cases what cap-' the authority of the United States,’—5. Niles’ IW. 


tures on land or water shall be legal,” &c. 
the judicial powers of congress and the nation were 
to be executed thiough the medium, instrurentality, 
and agency of tribunals established by, and responsible 
only io the several states. 


Congress recommended, and the states did or- 
ganize such tribunals, as recommended, for the 
trial of all cases of admiralty and maritime juris- 
diction. But some of the states chose to provide 
for the trial of matters of fact by jury in all euch 
cases On appeals from courts, so organized, in 
Rhode Island and in Pennsylvania, the congression- 
al court of appeals reversed the judgments of the 
state courts founded on a verdict; thus disregard- 
ing the legislative provision of those states rela- 
tive to the trial by jury in such cases; and remand- 


ed the ca8es with orders to proceed to final judg- | 


ment and execution as dirécted. The state courts 
refused to obey, so as to become the instruments 








But all R. 381—6. Niles’? WR. 4: 


And some time inthe spring of 1799, captain 
Truxton of the Constellation frigate, sent to Dr. 
J. K. Read, ane of the aldermen of the borough 
of Norfolk in Virginia, a man, whom fe said ac- 
knowledged himself one of the mutineers on board 
the Hermione, a British frigate; the man was com- 
mitted to jail, subject to the order of the British 
consul, by him taken out, sent to Jamaica, and 
there executed. 

This subject was communicated to the legisla- 
ture of Virginia by Mr. Monroe, now president 
of the United States, then governor of that state, 
on the Ist December 1800 in a message as follows: 
“Sometime in April last, says he, I was advised by 
a respectable citizen of Norfolk, that a magistrate 
of that borough had received from the captain of 
the Constellation, a frigate of the United States, a 
person said to he one of the mutinéers on bourd 


of overruling a legislative act of their own states. {his Britannic majesty’s ship the tLlermione; that he 


fhe court of anpeals-issued an injunction. The'committed the said person to jail, with an arder to 
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the jailor tq surrender him to the British consul, Ii was enacted “that any person who shall hera, 
on bis application; that he was surrendered ac-|after, of his own free will and accord, or by the 
cordingly to the suid consul, who sent him ta a! persuasion of, or combination with *any foreign 
British: island where he was execuied. A conduct; agent, or any other person, being an alien, or a citi, 
80 extraordinary as that alled@ed, cold not other- | zen of this commonwealth, or of any other of the 
wise than excite the astonishment of the execv- United States, deliver up or surrender, or cause 
tive Fvery man within the jurisdiction of the | to be delivered up or surrendered, either by his awn 
State, is, under certain exceptions, amenable to | authority, or under colour of any office whatever. held, 
its laws and entitled to its protectian. If !:c com- or claimed to be held, under the author:ty of this com- 
mits an offence against the sovereignty, or other | monwealéh, “any citizen of this commonwealth, and 
rights of the United States, he is amenabie to their) entitled to the protection of the laws thereof, dur. 
government and laws for the infraction. But the} ing his residence therein, to be transported beyond 
act which was denounced did not appear to pro-| sea. or elsewhere without the United States, shall 
ceed from, or be sectioned by the aithovity of | on conviction of. eyery such offence,”. be sentenced 
that government. J designate a man within the ju- | to the penitentiary for a texm not less than one, nor 
visdiction of a state as one not entitled.to its protection, ;more than ‘ten years—and by the second section it 
i that of the United, States, io divest himof such pra- \is enacted, that if the person transported shall be 
ection, and. surrender him toa foreign power, to be | executed, then the person by whom he was deliver- 
sent abroad, tried, condemned and executed, by the|ed over shall be deemed a felon and on conviction 
sentence of a foreign tribunal, are important acis of | suffer death. ° rs Et teen” 52 Raina 
soverrignty, in which the character and agency of the; This great question as to the right of Congress 
gieh public functionaries should be seen, and.for which|to invest state officers with a portion of the judi- 
hey are highly responsible. But nothing of that kind| cial power of the union was once agitated in Con- 
appeared in the present instunce. Wo respectful,| gress; and, as it would seem, rather waved than 
{ou ch strict anal ‘sis, by tlle competent authority, |decided in any way—what was then said upon the 
of the respective claims to jnris-‘iction between | subject may be found in the Natianal Intelligencer 
the state and the United States, with respect to the| from the Sth to the 19th January 1801. | 
fugitive who sought an asylum here; no circum-| As to the necessity of scattering over the vast 
spect eximination of ‘reaties between the United |territory of the United States “many thousands of 
States and a foreign pawer, which ought to pre-jjustices of the peace, coroners, constables,” &e. 
cede an act derogating in some respects from ‘the |I will make a few remarks before I close—I deemi 
national sovereignty, were heard of. The magis-|it the constitutional right and dutu of Cougress to 
frate who ucted was not even an officer of the federal) increase the number of judicial and executive offi- 
Sovernmnent, but ofthis state, in which ight, he was|cers so as to make the judiciary of the United 
2 a peculiar dexrree responsible to its authority. The|States, in all respects, co-ex‘ensive with its ju- 
act was strict/y that of the magistrate himself. As,|risdiction—And, thus to complete the organiza: 
however, this communication compromitted the/|tion of-the national judiciary, I deem it essentially 
character of a consul of a foreign power, and an/necessary, as the cheapest, safest, and surest 
officer of the United States, as well as that of a| means of preventing those angry and ruinous col- 
magistrate of this commonwealth, the executive /lisions between the gavernments of the union and 
was cureful to observe in the part it tgok, the ut-| the states, which will inevitably increase in num- 
most deference to the rights of those who were to|ber and frequency with the increase and conden- 
be affected by it. Mutional Intelligencer 15 Dec.|sation of the population of the nation—Tie neces- 
1800 —and. 9th Jan. 1891. sity for the great multiplicity of justices of peace 
This case, it will be recollected, is strongly ana- |in the states, is evidently occasioned by the num- 
Jogous, though not altogether similar to that of|ber and variety of petty municipal regulations, 
Jonathan Robbins, about which so much was said | which they are required, daily and even hourly, to 
both in and out of Congress. It is not, however, |execute; but the jurisdiction of the United States 
adduced to revive the recollection of the princi-/is neither so various nor multifarious; it is confined 
ples discussed in Robbins’ case; but to bring into | chiefly to foreign affairs. It would, therefore, be 
view that very particular in which they chiefly dif- | sufficient, that such inferior judicial officers should 
fer. Robbins was delivered over by an order of} be placed most convenient to where such cases 
one of the Judges of. the United States; in this | were most likely to arise. No state would perhaps 
case the man was delivered over by a magistrate | require a greater number of judicial ' officers ‘in 
of astate. In the one case “the character and | proportion to its population than Maryland, Let 
agency cf the chief.public functionaries of the}us then suppose two United States justices sta- 
nation were seen, and for which they are hizhly|tioned in Baltimore, and one in each of the other 
respousible. But nothing of that kind appeared in | counties of. the state, except that in which the dis- 
the present instance.” And fron the expressions |trict judge resided, in all but mnineteen—More 
of the Governor, that, “the magistrate who acted| would not, I am sure, in the opinion of any one, be 
was not even an officer of the federal government, but|necessary. As to the expence; the justices of Ma- 
of this state, in which light, he was iu a peculiar de-|ryland receive neither fee nor salary in criminal 
ee responsible to its authority. Whe act was strict-|cases, and but small fees in civil matters. I do 
By that of the nagistrate hi.nseif;’’—it is very strong- | not see why respectable citizens might not be found 
intimated as his opiion, that the judicial off- willing to act as justices of the union upon the 
eer of the state ad no authority to expound or to |same terms. The utility, or rather indispensable 
execute the laws of the United States in any case |necessity for magistrates, invested with jurisdic- 
civil or criminal. But whatever might have been | tion both civil and criminal in small matters which 
his opinion, there can be no doubt about that of |arise within the Forts and other places, where the 
the Legislature of Virginia upon this point; for, in | authority of the United States is exclusive, is obvi- 
conseq tence of this co amunication, on the 21st of |ous and altogether unanswerable; for if there are 
January 1801, they passed tae following law for- }such things as political axioms, the propriety of : 
biidiagz their mayistraies from exercising a similar | the judicial power of a government being co-exten- 
authority in future. |sive with its legislative, may be ranked among the 
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gumber. In sich a salutary extension of the judi 
cicry of the nation, [see nothing monstrous or ter- 
rifying, either as ta patronage or expenditure. 

' Upon the whole, it does appear to me, that the 
Congre-3 cannot, constitutionally, confer any por- 
tion of the legislative, judicial, or executive powWy 
er of the union on any of the public functionaries of 
the states, either to declare, to expound, or to en- 
force the laws of the nation; and, that, if Congress 
were even allowed to do so, yet as it might, ina 
time of the greatest peril, under therinfluence or 
authority of the state, be neglected, disobeyed or 
prohibited, the execution of such power, could 
not, nor ought not to be relied on; because, the 
agent would be wholly irresponsible, and both m 
the neglect and the execution the most provoking 
and dangerous collisions might be excited between 
the government of the union and those of the 
states, THEODORICK BLAND. 

Baltimore 25th July, 1817. 

Though the editor has not immediately suffered 
by the late freshet, some account of which is given 
helow, it has, in many ways, tended to derange the 
business of the Reeisten for the week, and prevent. 








ed the desired aitention to several things—not ne- 


glected, but of necessity delayéd. 
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The late Freshet at Baltimore. 

It is no easy matter to sit down quietly znd give 
a tranquil account of the scenes through which we 
have past; for the mind is yet continually divert. 
ed from the cool regularity of narrative by some 
particulay incident that excited feeling, on the 
awful occasion. 

On Friday night, the 8th. inst. the rain descend- 
ed with exceeding violence—it was almos: an inces. 
sant and increasing torrent, or deiuge of water, 
until about 1 o’clock, P. M. on Saturday. By this 
time, Jones’ Falls, or Jones’ Creek, which runs 
through the city of Baltimore, and divides that 
part familiarly called “Old Town” from the rest, 
had swelled to great height. This stream is about 
i4 miles long, with a very rapid descent; passes 





through a hilly country, and affords, perhaps, | 


more mill seats than almost any one of its length 
in the United States, nearly all of which are very 
highly improved. In general, jt may be any where 
forded without reaching above a horse’s knee, and 
within the built parts of the city is confined by 
stone walls, built on piles, by houses on is banks, 
or wharfed, to a space of 60 feet wide, above Mar- 
ket-street bridge, but of some greater width below 
tothe basin. At 1 o’clock, the wooden-bridge, at 
Centre-street, (the highest on the stream within the 
newly extended city limits) was lifted from its 
abutments and happily deposited in a garden below, 
Many of the mill-dams above, had, by this time, 
been swept away, and their accun:ulated waters 
were added to the torrent. The next bridge, at 
Bath-street, also of wood, shared the fute of the 
former, but passed, in an undivided body, down the 
stream and lodged against the stone bridge at Gay- 
Street. Here it instantly collected an immense mass 
of floating timber, parts of houses, &c. and formed 
acompletedam. ‘The water then spread over the 
low grounds west of the Falls, and impetuously pas- 
sed down Fish-street to Harrison and Frederick- 
Streets; that part of the city called the “Meadow” 
being overflowed to the depth of 10 to 15 feet. The 
greatest force of the torrent in this part fell against 
the brick-houses near the intersection of the south 


side of Gay with Frederick and Harrison-streets, | 


and especially in the latter,where some frame build- 
ings were ina moment swept off, and those of brick 
hardly resisted the force of the stream, their foun- 
dations being near rooted up. Harrison is a very 
wide street, extending northwardly from what is 
called the “‘market-space,” or place where the prin- 
cipal market house of the city is located, and af- 
forded vent for an immense quantity of water, in 
many places more than six feet deep, and of such 
power at the head of the market-house as to render 
it unsafe for man or horse to cross it—though, ex- 
cept for about half an hour, when the flood was at 
its greatest height, it was forded by carts loaded 
with people—but a coach, in attempting it, was 
swept off and lodged against the posts at the market, 
thehorses very narrowly escaping.—Market-street 
bridge, built of stone, and not being dammed as that 
at Gay-street was, and protected by the diversion 
that the damming of the latter caused, stood the 
current, which passed under it with the rapidity of 
an arrow, awfully sublime. Before this, the two light 
foot-bridges, between Market and George-street 
\(or Peters’) bridges, had given way—and George- 
‘street bridge, of wood, old and designed to have 
| been speedily supplied by one of stone, soon shared 
the same fate; it lodged, crosswise, against the stone 
bridge at Pratt-street, and soon formed another 
complete dam. The water then took an additional 
rise, byt rather momentary, of about three feet in less 
ithan three quarters of a minute, and a large quan. 
‘tity of property, until yet but partially injured, was 
sacrificed. This was the lowest bridge on the Falls, 
and the water, after passing it, spread over the low 
grounds in its course to the basin, and did but little 
|comparative damage. Of all the bridges on the 
Falls, that at Market-street only is uninjured.— 
Those at Gay and Pratt-streets are so much injured 
| that they can only be passed on foot in safety, and 
| will require to be rebuilt—one arch, at least, of each, 
| Jt is utterly impossible to embody on paper the 
{scene that this deluge presented. Houses, horses, 
cattle, with many swine—carts, drays and other 
‘carriages, with, perhaps, thousands of cords of 
| wood, and immense quantities of heavy timber of 
_ all sorts and descriptions, and some entire trees, 
with a multitude of articles of household furniture 
snd mechanical industry, hogsheads and_ bar- 
rels of whiskey, flour, &c. &c. and, on two or three 
occasions, human beings, were seen mingied in tre- 
mendous confusion, dashing against each other, 
and impelled with irresistable force! Women and 
children, in the upper stories of their houses, were 
sending forth their shrieks, and calling for assis, 
tance from their frail fellow men, gallantly risking 
their lives to rescue them, but without much suc- 
cess until afjer tlre flood was at its greatest height, 
which was at about 3 o’clock. When we recollect 
the awful force of the water, and measure the depth 
that it had, we are humbled with a sense of grati- 
tude that so few persons were lost—not yet ascer- 
tained, but, probably, not exceeding six in the 
whole. The compactness of the houses, though it 
raised the water, broke the power of the current 
and protected them; else, as at Dr. White’s late 
extensive distillery, which first met its force, eve- 
ry feeble building must have been swept away, and 
with them their inhabitants. It is a blessing, in- 
deed that it did not come upon us in the “night 
season.” To the loss of property we should have 
had to add that of hundreds of lives; for it came 
on so suddenly that many who slept on the first 
floor of their houses myst have drowned in their 
beds; and others, in attempting to save them, not 
seeing the danger, would have perishedg 
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Itis impossible to go into a detail of individual 
losses. ‘The city corporation has sustained a da- 
mae of from 80 to 100,000 dollars—the works of 
the water company are extensively injured—the 
entire loss, within the city, may, perhaps, amount/ 
to a million and a half of do'lars. - But this is, and 
must be, chicfly a “guess.” | — 

‘The mayor of the city, George Stiles, esq. has dis- 
played all the energy and promptitude for which his 
character has so long been remarkable, to reduce 
the extent of our calamity; in which he has been 
faithfully supported by the rest of the city officers 
and others. It has added to our misfortune, that he 
was ouly just recovering from a sickness that mace 
us despair of his life—but, though his body is.weak, 
his mind has all the activity so happily adapted to 
meet-an occasion like the present. The comman- 
dev of Fort MeTienry, (at the time Major Hall,) at 
his request, instantly stopped the passage of all 
boats and vessels,until they were examined; for there 
were wretches enough ready to prey upon the mis- 
fortunes of the people, and make lawful prize of 
whiskey and™ other liquors, flour, and the many 
other valuable things that were brought down the 
Falls. Immediate measures were also taken to 
clear the bed of the stream, and collect the frag- 
ments of property for the right owners; and to re- 
lieve the streets of the mud that had been deposit- 
ed in them, (in some places two feet deep,) re-| 
pair the shattered pavements, &c. One wonders 
when he sees what has been done in so short a 
time, and we cannot but feel grateful for the wis- 
com and energy of the measures every were 
pursued to lessen the calamity, and prevent any 
effects it might have on the health of the city, ata 
season so liable to disease. 

We may, perhaps, hereafter, in cooler moments, 
when the acuteness of feeling for the sufferings of 
others is a little blunted by time, and the ravages 
ef the flood are less hideous than they are now, 
give a more detailed account of this visitation; 
which has also swept away, or virtually destroy- 
ed, the several stone bridges on Hartford Run, 
which serves as a natural drain for the more eastern 
and yet not much built upon part of the city. But 
thata better idea of the freshet may be had at a 
distance and to serve for future reference at 
home, we have, with line and rule, ascertained what 


was the depth of the water at the several places}, 


as mentioned below; premising that the excess 
water of the Falls passed through one of the thick- 
est built parts of the city, for the distance of al- 
most half a mile. | 

Theheight of the Falls above their ordinary level, 
depended so much on accidental circumstances, 
that it is impossible to fix a medium. Opposite 
the jail, it was about 24 feet, being confined be- 
«ween high grounds; just above Gay street bridge, 
having found apassage through Fish street, &c. 
it was 16 feet, 2 inches; adjacent to (above) Mar- 
ket street bridge, 10 feet, 7 inches; adjacent (and 
below) that bridge, 10 feet 3 inches; immediately 
above Pratt street bridce, 10 to 11 feet. These 
are the points at about which the water seems to 
have stood for a considerable time—the damming 
‘of it at Gay street, and Pratt street, gave it asud- 
den rise ofa greater denomination; but it forced its 
way through the houses, streets, &c. and,sought its 
level by more widely extending its surface, Before 
sundown nearly all the streets were drained of their 
water. 

STATIONARY HEIGHT OF THE WATER, 

Daring the Freshet at Baltimore, on Saturday the 9th 





sured by the Editor of the wrx. REGISTER; the 
distance, in all cases, (where not otherwise expres: 
sed) taken from the foot pavement immediately, 
adjacent to the point mentioned. 
Market-Space and Harrison street, Ec: 
| St. in: 
At the S. W. corner of Market space and 
Water street [J. West’s] 1 6 
S. E. do. (J. Armstrong’s] 2 3 
0 





N. W. da. and Second street, 
[S. Legrand’s] 3 1 
opposite —[head of the Fish market] 4 7%§ 
3 
3 








S. W. corner of Market space and 
Market street [J. Sterling’ s] 

N. E. do. do. [W. Ross’] 
In Harrison street—side nearest the Falls, 
(average)* 








furthest from the 

Falls, (averigie)* 

proving at the intersection with 

Gay street, W. side, 

E. side, 
Gay street, Ec. 

Gay street, opposite Fish street 

North side of Gay, opposite the above 

[at W Lovells] 

E. corner of Gay and Fish streets 

Upper corner of Gay and Frederick streets 

Fish street, &c. average from Gay to Holi- 

day streets 








On » Oo 


4 
7 
4, 
9 
5 
7 
9 
7 
3 
0 


N POG Ow 


“I 


Holiday street. 
Average depth from Fish street to Finn’s 
corner 
Depth at Finn’s corner 
bath house, rear of fhe above 
(front) 11 
At the Museum, [above the lower floor] 2 
Calvert street. 
At the front building of the Pavillion Gar- 
dens, above the floor, 
Above the floor of the “Temple” in ditto, 
the foot pavement in front of the 
City Spring 


On 





on © tr 





Concord street. 
W. Camp’s upper ware house 
S. E. corner of Concord and Water streets 

[bake house} 
S. W. corner Cancord street and Fish mar- 
ket space [G, W. Miller’s] 

North east pier of the Fish market 
In the rear of Concord street, next the 

Falls Sf. Oin. to 5 6 

a> The real height of the water in the streets 
may be.determined by adding a general average of 
about a foot to the above, for the elevation of the 
foot pavements, adjoining the houses. 

There is much doubt and considerable dispute, 
whether the late freshet was so great as that suffer- 
ed 32 years ago. We, of ourselves, know nothing of 
the latter; but from all that we hear, are inetin- 
ed to believe that a greater quantity of water came 
down then than on Saturday last; but that this 
freshet was higher in several places (owing to the 
encroachments upon the water course and other 
obstructions of the stream) by 34 or 4 feet than the 
former—but, possibly, lower in others, more imme- 
diately on the banks of the Falls. It is hardly prac- 
ticable to fix an average gauge for water rushing 
forward with such rapidigy, and meeting with so 
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* About middle distance between Market and Gay 
streets. 


THere a great gulph wag made, and a passage 





of August, 1817, as carefully ascertained and mea » 


| forced to the Falls. 
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many partial causes to raise or lower it, as must be 
the case in the built part of a city. 

(7 We have calamitous accounts from all the 
neighboring country of houses, mills and mill-dams, 
&c. sweptaway. Eight persons fost their lives and 
16 houses were destroyed by the rising of the Ca- 
dorus, at York, Pa. On the Great and.Little Gun- 
powder Falls, Jones’ Falls, Gwinn’s Falls, Pa- 
tansco Falls, &c. &c. hardly a single bridge re- 
mains—and those on most of the streams between 
Baltimore and York have gone, At Washington city, 
Occoquon, &c, the flood fell in great force. Some 
of the turnpike and other roads are so washed in 

laces as to be almost impassable. But we are sick 
with the disastrous detail, and, at least, must defer 
any thing further of it. 


AS cE 


Dupont de Nemours. 

Duroxt pe Nemours, “clarium et venerabile no- 
mes,” is no more. He has just paid the great 
debt of nature in a strange land, but happily died 
in the arms of his children and grand chiidren, and 
in the possession of every domestic blessing that 
could contribute to make the transit easy. 











ai aggrandizement, which his eminent politica! 
employments presented to him. | 

In the course of a long life, spent in public sta- 
tions, his incorruptible integrity shone conspi- 
cuous.. Conversant with cofirts, and daily mixing 
in the affairs of the world, his character retained 
to the last its original warmth of feeling and sim- 
plicity; a trait as rare as itis extraordinary—which 
always led him to regard events in the. most fa- 
vorable light, and to repose a faith in mankind 
seldom to be found but in the unsuspicious, confid- 
ing temperof youth. To this primitive and bene- 
volent cast of mind is to be attributed that kind- 
ness of heart, and constant playful cheerfulness, 
which accompanied him to the last moment of his 
life, and gave an endearing charm to the affection 
with which he was regarded by his friends. 

In the year 1773, the principles of philosophy 





The 


and political economy displayed in one of his pub- 
|lications, “Les Ephemerides du citoyen,” being ob- 
Noxious to the French minister, the Duke de Choi- 
seul, he was obliged to leave France. Several 
foreign princes, tlen distinguished by the liberal- 
ity of their sentiments, offered him an asylum.. 
The Margrave of Baden, appointed him his Conseil- 


editor well remembers the venerable deceased; | ler iutime et aulique de legation; Leopold, of Tus- 


having seen him very frequently during his first 


| cany, and Joseph IL. corresponded with him; Gus. 


visit to the United States:—his figure and manners/{ tavius III. of Sweden decorated him with the 
were those of a sage, with “nenpricence” more| order of Vasa; and the king of Poland, Stanislaus 


legibly stamped in his countenance than on that of 
any other man we eversaw. There was a child- 
like harmlessness in his deportment, with some. 
thing so dignified and imposing, that it was not 
easy to behold him without a mixed and most 
pleasant feeling of familiarity and respect. Philo- 
sophy had triumphed over the passions that agt- 
tate and influence men. His cheerfulness was as 
different from boisterous mirth, as the tranquility 
of his mind from monkish austerity. The grave or 
the gay—old age and youth—.he most learned 
and the least wise, was equally interested by his 
conversation and demeanor; bearing irresistable 
evidence of the strength of his talents and the 
goodness of his heart. ; 

It is not customary with us to insert long obituary 
notices in he Wxtx ty Reeister, except of our own 
distinguished citizens. But the name of Mr. Dupont 
is so intimately connected with so many of the 
great events that have happened in Europe for so 
many years past, as, in our opinion, to justify an 
exception to a general rule, by giving place to the 
following, communicated for this work. 





Died at the Eleutherian Mills, on the Brandy- 
wine, near Wilmington, in the State of Delaware, 
onthe 6th inst. and in the 78th year of his age, 
Peter Samuel Du Pont de Nemours, member of the 
Institute of France, Counsellor of State, and 
Knight of the order of Vasa, of the legion of honor 
and of the order du Lys. 

This excellent man whose loss will be most sen- 
Sibly felt by all that knew him, was one of those 
rare individuals whose natural virtues and mental 
acquirements shed.a lustre upon humanity, and 
render them models for future generations. 

Born with a strength of mind, an elevated cou- 
rage and an indefatigable spirit of benevolence 
worthy of the bes. days of antiquity, he devoted 
lis life to the service of his country and of man- 
kind. So pure was his patrotism and so disinte- 
rested his motives, that his time, his health and his 
talents were continually engaged in the prosecu- 
tion of thesé great ends, as regardless of the op. 
hortunities of improving his fortune, as of person- 


| Augustus, appointed him his director of the nati- 
onal education. 


| ed the most advantageous prospects to himself and 


This last situation, which present- 


family, he relinquished, to accepi‘an inferior stax 

tion inthe service of his native country, at the 
inviiation of his intimate friend, the great and 
good Turgot, who was then appointed minister of 
finance by Louis the 16th. ' 
| In 1782 he was commissioned by M. de Vergern- 
‘nes to correspond with Dr. James Hutton, the con- 
fidential and secret agent of the king of Great 
| Britain; and laid, with that gentleman, the basis of 
_the peace of 1783, by which the independence of 
| the United States was acknowledged. 

He was many years inspector and commissary 
| general of commerce and manutactures, and coun- 
sellor of state. In those different capacities he 
‘greatly contributed to extricate French industry 
| from the shackles that had restrained it. In 1787 
and 1788 he was appointed by the king, secretary of 
the assembly of notables; and in 1789, was elected 
a member of the first National Assembly, where 
he distinguished himself by his sound principles, 
his courage and his talents. He devoted himself 
to counteract the factions of the day, whose in- 
trigues and plots disgraced the French revolution, 
and prostrated the hopes of those who wished to 
behoid France regenerated and happy. He was 
twice elected president of that celebrated body, 
which combined in itself, as it were, the talents of 
the old world. His object was improvement wit!» 
out violence, and he opposed the abettors of anar- 
chy with a courage and energy bordering upor 
temerity. 

When a horrible tyranny stalked through France 
and levelled in its progress the great and the good, 
Mr. Dupont was persccuted and imprisoned, and, 
after several narrow escapes, his life was only pre. 
served by the downfall of Robespierre. Subsequent 
to that cvent, and when the reign of terror had 
ceased, he was elected a member, and also presi. 
dent of the Council of Ancients. The jacobins 
having succeeded in overturning te directory in 
Fructidor 1798, he left France and fer.the fizst 
) time visited America, 
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In 1802 he returned to France, and when Bona-| 
parte sacrificed the cause of freedom to his own 
personal ambition by causing himself to be nomi- 
nated consul for life and then emperor, Dupont de 
Nemours remained steady to the principles which 
had guided his path through life, by abstaining 
from any participation in his government. But the 
confidence of his fellow citizens followed him into 
the recesses of private life and his appointments to 
the presidencies of the Bank Territoriale and of the 
Chamber of Commerce, and his election to nume- 
rous charitable institutions, of which he was an ac- 
tive and conspicucus member, mark the extent of 
that confidence and the sincerity of their rerard.— | 
On the fall of Napoleon, Dupont de Nemours was 
appointed secretary of the provisional government, | 


The duke of York’s late “dear angel,” Marty 
Ann Clarke, still.attracts attention. But her trade 
of selling benefices in the church and commissions 
in the army, is at an end. 

A new bridge over the Thames, called the ‘Wa. 
terloo Bridge,” was opened for passengers with 
great ceremony on the 18th of June, the anniversary 
of the battle. The prince regent headed the pro. 
cession on foot, [this is important, as informing us 
that he can walk!] with the duke of York on his 
right, and the duke of Wellington on his left—202 
guns, the number taken by the British, as they say, 
at that battle, were fired'on the occasion, &c. &c. 
The bridge is a noble edifice. It is 1242 feet within 
the abutments, and has pine arches—total length, 
including the road on each side, supported. bv other 


which accepted the house of Bourbon, in the hope) arches, 2890 feet; width, within the balustrades, 


of thereby securing to France a free constitution 
and government. 

Upon the return of Napoleon from Elba, he emi. 
grated a second time to the United States, where 
his two sons had been naturalized many years be- 
fore. 

He has left in France, a wife highly distinguish- 
ed by hereminent virtues, ond in this country, a nu- 
merous posterity to lament his loss. ‘To those who 
Jooked up to lim not only as the best and kimdcst 


42 feet. It is built of granite. The piers are built 


{'1pon piles—320 to each pier, of the diameter of 1S 


inches, and 19 to 22 feet long—one pile to every 
yard square. 

A London paper says something about “the real 
lovers of the constitetion.”” We should like to see a 
copy of it, and learn how its principles are applied, 

From the 1st of April to the 17th of June, 275,009 
barrels of flour were received in England from the 
United States. 








of parents but as a bright example for their imita- 
tion, it 1s a consolation to reflect that his last mo- 
ments were spent inthe midst of his children, and 


that his venerable relics renose among them in the! 


jand of freedom, which, next to his native country, 
was the object of his warmest affection. 


His principles of religion were steadv and nro-, been aeqriited. 


found; and it may be confidently hoped that he en- 
joys the immortal reward laid up in store for the 
gust and good. 








Foreign Articles. 
ENGLAND, &c. 


’ The financial committee of the house of commons | 


has reported that there will be wanted for the ser- 
vice of the year 1817, over and above the products 


of all the taxes, &c. the sum of £15,312,288; and’ 


for that of the year 1818, nearly 13 millions, with- 
out calculating contingencies! A reduction of the 
interest payable on the national debt is hinted at.— 


The British ports are opened to all nations for 
‘the import of bread-stuffs, in any shép or vessel, 
‘antil the 14th of November next. 

Am. flonrat Liverpool, June 17, 79s per bbl. at 
, Cork, 85s 

| Wagson and the rest af the state prisoners have 
Fiis trial closed on the 15th of 
Lord Etlenborough was five hours in deli- 
| vering his charge to the jurv, and, being exhausted, 
'was assisted by judge Abbott. The jury after be. 


(June, 


ime outa short time, returned with a verdict of 


poo muilty.” Great huzzaings follewed in the ball 
of the court. The populace took the horses from 
the carriage in which Watson left the court, and 
drew it through several streets; after which they 
retired in good order. 

The other prisoners, viz. Thistlewood, Hooper, 
and Presten, were arraigned and acquitted, no 
evidence being offered by the attorney general in 
support of the indictment. 

The expenses incurred by the government in the 


It must come to that, sooner or later. | trial of Dr. Watson and his accomplices are said 


‘The effective strength of the British army at heme 
and abroad, exclusive of artillery, formed a grand 
total of 166,865 men on the 15th of April. 

The woolen goods exported from Great Britain 
in the year ending January 5, 1817, were valued at 
£8,405,486—of which, the value of £5,029,667 were 
sent to the United States. 

A fleet is fitting out at Portsmouth, supposed to 
be destined for China, from the extensive purchases 
of tea made by the East India company. 

Many complaints are made about the ingratitude 
of Ferdinand in respect to his regulations of the 
trade of the British to his American possessions— 
especially that which was carried on from Jamaica 
across the isthmus of Panama. 

We have long details of ricts in many places.— 
in several instances the people had armed them- 
selves, especially at Nottingham. Reports were 
floating about the discovery of guns, pikes, &c.— 
All the lords lieutenants were ordered to repair to 
their several counties, “‘to be ready for any emer 
gency.” 

The south of Ireland is in a great ferment, on 
the apprehension of a scarcity, Martial law would 
probably rule the country. 


to amount to several thousand pounds. 
‘rests for high treason are still made. 

Edward Rushton, one of the purest and ablest ad- 
vocates for freedom that England boasted of, is de- 
ceased. 
| British law—From a London paper of June 7— 
|The Tunisian cruizers, just released, are ordered 
| not to appear again in these waters, under pain ef con- 
demnution. Their prizes are ordered to be restored, 
on paying salvages.” [What would the British say 
if this rule were applied to them? Who does not 
recoHect that our very harbors were blockaded by 
British vessels, at times, for several years before 
the late war—that they fired upon our coasters, and 
killed some ef our people, &c. The case of the 
Tunisian vessels, therefore, deserves a special re- 
cord. But certainly, the British never will again 
blockade us in time of peace’! The day of such things 
has gone by.] . 

FRANCE. 

Much of the French papers is occupied with tel- 
ling as how the king went to mass, and how the 
king came from mass. Events like these are the 
only things on which they speak freely. 

There is also much said in the French papers about 
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an intended “procession of the holy sacrament” 
which i8 to be attended by the princes and prin- 
cesses. a 

The British papers say much about the French 
settlement that is to-be formed in the Mississippi 
terrilory—which, we think, probably, may be very 
extensive. 

A letter from France,. which bears claims to 
dur respect, says—*“Our fine country is at present 


devoted to the great principles of legitimacy, and inf 


such a miserable situation, that very Jittle caa be 
spared from mere existence, while France at the 
same time labors undes the greatest scarcity; thou- 
sands and thousands are forced to eat grass and 
roots procured by digging the fields and woods; 


women and children are found dead, from want of 


food; such is our miserable situation, and Switzer- 
land and Savoy are not better.” 

The grain harvest promised to be very abundant. 
American flour at Havre, 90 francs per bbl. 

There have been many riots in France for want 
of bread. But the people were guieied by the 
legitimate argument of the bayonet. In one of them 
near Lyons, several hundred people are said to have 
been kiblec. 

li is ordered that no Frenchman above 15 years 
sf age shall travel out of the immediate neighbor- 
hood of his domuicil without a passport, and that 
no one shall leave the kingdom without one. 

Condemnation of persons engaged in “commo- 
tions,” are frequent in France. ‘The country is far 
from being tranquil, but the papers give few details 


Como, and his papers sent to Vienna. How fearful 
lare the “legitimates,” of the dungeoned lion! 
SWITZERLAND. 
‘ry man be imprisoned and criminally persecuted, 
who shall refuse to attend confession, &c. regular- 
ly. Such tyranny accounts for the emigrations from 
thence. 

DENMARE. 5 
A treaty has been made between Denmark and 
Spain—placing the commercial relations of the two 
countries on their former footing. 

SWEDEN. 
The king of Sweden has formerly acceded in 
the Moly alizance. 

EAST ENDIES. 

We have a particular account of the burning of 
aleperatCutwa. ‘A pit, about ten cubits in depth 
was dug, and a fire placed at the bottom of it, but 
instantly on feeling the fire, he begged to be taken 
out, and struggled hard for that purpose. His mow 
ther and sister however thurst him in again.” 

This practice seems common. The notion is, 
that the purifying of the body by fire gives it a hap- 
py transmigration—whereas if the person died by 
the disease he would after four births, have ap- 
peared on earth a leper again. 

WEST INDIES. 
The export of sugar, in any other but French ves- 
stl, is prohibited at Martinique. 
The Royal Gazettes of Hayti contain a decree of 
king Henry, for the sale of ail the dominial estates 


of what is going on. j of the crown, excepting tlie palaces, the forests, and 


The king of France being apprised that sixty or 
seventy persons in Isere had been wounded by a mad 
wolf, was pleased to forward 1000 francs for the 
velief—averaging three dollars foreach. **The gene- 
rous care thus evinced by the king, the generosity 
which he feels towards his subjects, must endear 
him to every good Frenchman,” says the French 
paper. 

ITALY. 
Prince Eugene Beauharnois has sold his Italian 


principality to the king of Naples, for the sum of 


five millions of francs. : 

The pope is said to have recovered from his ill- 
ness. The prince regent of England’s wife has ar- 
rived at Rome. 

curmany, Ke. 

The number of persons who haveemigrated from 
Baden this year, is said to be 20,000; of whom about 
2000 have gone to Poland, and the remainder to 
North America. [They have not yet arrived.) _ 

The king and queen narrowly escaped drowning 
at their country seat near Stutgard,by the overflow- 
mg of the Neckar. The water rushed into the house 
with such violence as to tear up the pavements in 
the hall. The queen made her escape out of the 
window by means ofa lacder. 

The states of Wirtemburg having rejected the 
royal rescript of the 26th of May, for the conclusion 
of a constitutional compact, his majesty has declar- 
éd their assembly dissolved, and commanded that e 
very member not residing at Stutgard, his vocation 
a ceased, shall immediately repair to his own 
10me. 

It is intimated that the king of Wirtemburg has 
‘eceived a letter from a “great monarch advising 
him not to go beyond what has been done before,” 
and promising assistance against his subjects, if he 
should require it. 

The Austrian princess has sat out for the Brazils, 


edifices appropriate to public purposes. 

From the 9th to the 14th of July, four vessels ar- 
rived at Havana, from the coast of Africa, with 956 
slaves. Three of these vessels: were schooners, from 
which an idea may be formed of the manner in which 
the miserable creatures must have been stowed. 
King Henry is said to have marched with 16,000 
men to attack president Petion; and the latter to 
be prepared to meet him. 

“SPANISH” AMERICA. 

A royal Spanish account claims a victory by the 
Sabina frigate and two schooners, over Mina’s fleet, 
at Soto la Marina; saying the latter was annihilated, 
the crews escaping to the shore, &c. This may be 
sa—Out we mure than deubt it. 

Lord Cochrane is represented to have arrived at 
St. Thomas’, with 40 or 50 British officers, to join 
the patriots of South America. 

There is an account of the capture of Margaritta, 
by the royalists—Jf so—its loss will be severely 
felt by the patriots. 

FLORIDA. 

We have a report that the royaiists have attack- 
McGregor at Amelia with a great deal of spirit. 
At our last accounts the patriot flag was still fly- 
ing, and the fighting had ceased. Further particu- 
lars unknown. 

The ship Margaret left the port of New York on 
Sunday last, bound to Amelia Island; but was over- 
taken and carried back by the revenue cutter, Cap. 
tain Cahoone. The Margaret had on board several 
fpersons, who embarked with the intention of join- 
ing the patriots under General Mc Gregar—also 
munitions of war, it is supposed for his troops. 
The cutter fired several times at the Margaret be- 
fore she hove too. 

iA letter from Amelia island dated the 28th July 
says, “one of our privateaegs has sent in a prize— 
a brig laden with sugar and coffee, and with twen- 





having embarked at Leghorn. 
Santani, from Sy. Helena, bag been arrested at 


ty-six thousand dollars in specie.” M‘Gregor ap- 
pears to be waiting for reinforcements, The 4c. 


Inthe canton of Fribourg, it is ordered that eve+ 
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counts said to be from the island are contradictory 
and inconclusive. 
BRAZIL, : 

It would appear that the patriots of Brazil are 
still in force, commanding the interior. The peo- 
ple of Paraiba, 30 leagues north of Pernambuco, 
have joined the revolutionary cause; and at this 
port a yessel lately arrived with 3000 stand of arms, 
&e. which were paid for in specie. 





—+—— 


CHRONICLE. 

The president ‘ad arrived at Sackett’s Harbor 
and was soon expected at Buffalo, where the U. S. 
schooners Porcupine and Ghent had arrived to bear 
him up lake Erie. A committee of arrangement 
had been appointed to receive him in form, at Buf- 
falo which he probably reached about the 8th or 
10th inst. The particulars of his tour shall be 
resumed, and continued. 

Naval.—Commodores Rodgers and Decatur, at 
New-York, have made arrangements for immediate- 
ly commencing the building of a ship of the line 
and two frigates, at the navy yard there. It is con- 
fidently stated, that they will also make similar 
arrangements at Portsmouth, Boston and Philadel- 
phia, for building a 74 and a frigate at each—the 
line of battle ship building at Washington is rapid- 
ly progressing, the materials for a frigate are col- 
lecting, and a 74 has been commenced at Norfolk. 

It would appear that the nine ships of the line, 
twelve frigates and three steam batteries, autlro- 
rized by law, willbe completed with all desirable 
speed,—and it is expected that the cost will not 





|. Naval force on the Lakes—It »as been publisheds 
that the British are dismastiing their vessels upon 
the lakes. This, we learn from good authority, is 
in pursuance of a mutual understanding between 
the American and British governments, that neither 
power shall retain more than two revenue cutters, 
of two guns each, on either lake, in service; and 
that six months notice shall be given by either, of 
an intention to augment this foree. | 

In this arrangement the interests of the two 
governments are mutually promoted—and many 
occasions of collision and jealousy avoided. It 
Saves a great expence to both; and is, besides, an 
evidence of confidence and good will which it is 
the interest of both to promote.—/4reus.. 

Specie is pouring in from all quarters, The Bri. 
tish frigate Inconstant, sir James Yeo, from Jamaica, 
via Havana, with 2,250,000 dollars on board, stopped 
at New-York on the 6th instant, to land 405,000 for 
the U.S. Bank, and 50,000 for individnsls—the ba- 
lance for Eugland. A vessel has just arrived at 


anc 34,000 for individuals: the U. States ship Alert 
brought 75,000 for the bank of the U.S. We also 
notice arrivals with specie, on private «ccount, from 
Campeachy, and many parts of the West-Indies, 
Mexico and South-America, from Madeira, Amsier- 
dam, Havre de Grace, Cork, Liverpool, &c. &e. in 
all not less than twenty or twenty-five in the last 
two weeks. If there should happen to be a short 
crop in Europe, we shall, from the exuberance of 
our’s, give a great additional force to the current. 
The emigrants, also, bring much with them. 

John Quincy Adams, esq. arrived at New-York 


exceed the 8 millions appropriated. The frames of|from London, on the 6th inst. He has been treated 


all those vessels will be of live oak. When they 
are built, our navy will consist of 
12 ships of the line, 
19 frigates, 
4 steam batteries, 
8 sloops of war; 
with a number of smaller vessels, besides the fleets 
on the lakes. 
We have in commission— 
3 ships of the line, 
3 frigates, 
7 sloops of war; 
and several small vessels surveying the coast, &c. 


With a sumptuous public dinner, at Tammany Hall. 
The United Siates’ armory at Harper’s Ferry em- 
ploys two hundred and fifty or sixty persons.— 
20,000 stands of arms, complete, are deposited, rea- 
dy for service, and a great number is in different 
stages of progress. 


Accidents and crimes.— Whether it is because the 
printers want matter and eagerly seize upon things 
as news which hitherto they disregarded, or whe- 
ther there are more accidents and crimes than 
there ysed to be, is hard to say—but the fact is, 
we never heard of so many houses destroyed by 
fire, so many people drowned or otherwise acciden- 


The destination of the Franklin 74 is said to be tally killed; so many suicides, and so many robbe- 
changed—she still lies in the Delaware, and was /jries, as we hear of now. 


intended for the Mediterrsnean. 


The new steam boat Virginia, plies as a packet 


The ship John Adams is immediately to be fitted |between Baltimore and Norfolk. The distance be- 


at New-York. 
The sloops Ontario and Saranac yet lay off New 


tween those places is 210 miles. It is expected her 
passages will average less than 235 hours. The Vir- 


York, completely fitted for sea, waiting orders.—|ginia is a very large and staunch boat, elegantly 
The Congress frigate has been at Port au Prince, |fitted, and cost $55,000 


where capiain Morris and his officers were treated| Wheat.—A Mr. Wiiliam Buck, of Lancaster, Pa- 


with the greatest respect by Petion. The absence of} is said to have reaped sixty bushels and three pecks 
our consul is said to have prevented any definitive jaf wheat, weighing 66 lbs per bushel, from one 
negociations onthe object ofher visit. She left there |acre of ground! 


on the 27th of July to settle some affairs withking| Exchange, At New-York Aug 9. Philadelphia, | 


Henry, at the Cape. 


Baitimore, Bank of Columbia, and Richmond bank 


From the apparent bustle, as to naval matters, |notes, par. Boston 4 dis. Rhode Island notes, } '0 
it has been hinted that “something might be brew- /3 dis. Connecticut, par, a 1 per cent. dis. New 


ing.” 


The whole secret, we expect is this—the|Hampshire 14 to 2 dis. New Jersey, par to ? dis. 


law is passed for building these vessels; the trea- | Delaware notes, 2 a 10, do. North Carolina, 3 @ 5 
sury is full of money; it is the people’s desire to|South Carolina, 1 a 14, do. Georgia, 2 a 3, do. 
have a respectable navy, and its erection at this/Kentycky, 7 a 10, do; Tennesee 7 do. Ohio, 8 4 
time will give employment to thousands of ship}15, do. New Orleans 5 a 10, do. 

carpenters, &c. that are suffering for the want of| ‘The notes of the banks in the interior of New 
it, through the present stagnation of commerce,—} York, Pennsylvania &c. are at various rates. Many 
and it may never occur again that they can be built }however, of the former, are at par. Notes of ihe 





so cheap. Thus all things are fitted to each other, | District of Columbia, except of the bank of Co 


and opportunity as seized by the forelock., 


‘umbia, at 2 per cent, dis. 


Boston, from Lisbon, with 84,000 for the U. S. bank, . 
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This business of exchange is a curious business. | 


{ think that a managing man, through the generous 
assistance of the brokers and their secret patrons, 
might change a ten dollar note, of a specie-paying 
bank, into a five, in less than an hour, by discounts 
and premiums; and really, if { could afford to sport 


the council to abrogate their ancient law of retatia- 


takin the life a relation of the murderer, if the 
principal, could not be found; and have thus for- 
bidden the practice of indiscriminate revenge. On 


five dollars, I would try it and publish a detail of all) agent also procuved their consent’ to the cession 
the transmutations it would undergo in the process.| Of 4 piece of land which shuts them out entirely 


‘the history might be useful. 

Among the queer things of the times, is a state- 
ment made by the paymaster of the militia of {ndi- 
ana, Mr. A. Whitlock, published in the Indiana He- 
rald, of the 26th ult. apparently to vindicate him- 
self against a charge of paying the militia in a de- 
preciated currency. He says that he paid out pre 
cisely the same money that was delivered to him by 
the receiver of public monies at Vincennes; and then 
goes On to enumerate the banks or bankisg @stab 


lishments by which it was issued, which are srxtr-| 


ose in number. 

It is pleasant to observe that the extent of the 
businéss of exchange is daily lessening, by certain 
of the banks. getting up their notes to par 

Crozhansville-—Tne U.S. lots in the town of 
Croghansville, at the Lower Rapids of the Sandusky, 
were sold at public auction on the 7th ult. Ali 
were disposed of except those reserved for schools. 
The tract is two miles square, and the whole 


amount of the sales was $121,000. Taking in the| 


reserves, the productis about ffty dollars per acre 
The situation is a good one; but in and about 1 
it is yet a wilderness. 

A newspaper has beer kately establised at De- 
trait, by Messrs. Sheldon and Reed, entitled the 
“Detroit Gazette.” 

Mr. Daschkeoff, the Russian minister, has bately 
visited the falls of Niagara. 

An insurance company is established at Buffalo— 
capital $400,000. 

Disgraceful.—The following is from the Charles 


von Courier of the Qnd inst.—Many hundreds of 


our citizens in town and on Suliivan’s Island, 
witnessed, on Saturday last, a smart cannonading 
bei ween fort Johnson and the revenue schr. Gaiiatin. 
The latter, it appears, had been out over the bar, 
having on board a number of gentlemen, on a party 
of pleasure. On her return to town in the afternoon, 
passing the Fort she was fired at, with a view of 
ringing her to, under the quarantine regulations 


from a part of our frontier and secures the citizens 
from the danger of Indian aggressions. The day 
the United States’ Agent left them an unfortunate 
affair occurred. The Indians having received acon- 
siderable sum of money from the United States, 
some of the younger. warriors determined to have 
atrolic, before they went home. A’principal warrior, 
one who was next in command to M’Intosh, in the 
service under general Jackson, among others got 
drunk and killed his own nephew. ‘The chiefs im- 
mediately convened, and after ascertaining the fact 
of the murder, they orderéd the perpetrator to be 
jtastanily taken and executed, which.was done in 
|less thaw an hour after the murder had been com- 
mitted. . 
| Indian Speech—The following speech of Srarecua 
| Barnerr, a half breed Creek Indian, was delivered 
a short time past before a national assembly of the 
| chiefs: —It evinces a pacific disposition which should 
ibe cherished-by our government.—Geo. Argus. 
“My Countrymen-——God made us all, both red and 
iwhiie Americans, to live on one island. Since the 
{Almighty has said we should live together, why 
did we join the people who came from beyond the 
jsalt-water? Why did we join the British? Let 
jus raise our children to the end that God created 
;them. Wecan live without the red-coats or their 
‘help. Let us, then, raise our corn and eat it. When 
| God gave us this land, he said we should rest our 
| bones upon it—so he said to all those to whom he 
i gave land. 
! “I think there is but one God; and that that God is 
\just—if we walk strict in this, he will save us in the 
next world. The cold water which he gave us still 
iruns—so are the paths for the government of the 
conduct of good men still here. Foolish as J] am, 
my little understanding tells me, when I see these 
things, that they are God’s works. 














ithe Great Spirit had forbid our mixture—we did 
|mix—and to avoid the pain of separating the hus- 


tion, which permitted a murder to be satisfied by 


this point they have passed a written law. The. 


“When the white people first came among us,. 


—the shot was imme@iately returned by the cutter, | band from his wife, the father from his children, 
and a smart fire was kept up between them, until} and the brother from his sister, he has continued 
the latter got out of reach*of the guns of the Fort. the course of the mixed blood in our veins. We 
The flag of the revenue cutter has heretofore been | Must remam in this situation, because God is upor 
generally considered as a sufficient evidence of her | the top of us, and directs it to be so. Gen. Washing- 
character, to allow her to pass the Fort without] ton acquired a war-name above the rest of men— 
motestation; but a different opinion appears now to bev the mixiure of our blood, and the accession 
prevail; which gave rise to the above conflict. We} ofa part of our strength io his, added not a little 
cdo not learn that any injury was sustained either by to it. You all know, my countrymen, who know 
the Fort or Cutter on this occasion. any thing or the unfortunate history of our coun- 
INDIAN AFFAIRS. try, how slow was his progress when opposed by 
We learn from cur southern papers, that the as-|the strong and undivided arms of our fathers, and 
Seiblage of the Creeks at fort Hawkins, in July, how rapid it has been since Whiskey and Calice 
amounted to between fourteen and fifteén hundred; |have divided us.—We sre all one people.” 
and many were prevented from attending by the; U. 8. Bunk.--George Graham, esq. is appointed 
mconvenience of leaving their crops at that im-jpresident of the branch at Washington, vice Mr. 
portant period of the season. The conduct of the; Cutts resigned; and Samuel W. Dana, esq. a se- 
Indians at this council, it is said, was marked with |nator of the U. S. is appointed president of the 
great propriety and decorum. The principal chiefs | branch est»blished at Middtetown, Con, 


dined every day with general Mitchell, the United | Maryland Penitentiary —Whole number of cone 


States’ agent, and in the afternoon executed the!victs 301—viz. 216 men, and 85 women, variously 
Points which had been’ previously discussed and|employed. | 
decided upon i; council. Extraordinary crop. General Israel Jencks, of 
At this meeting, we are informed that the United | Fast Windsor. (Caon.) ‘raised the last year, from 5¢ 
States’ agent had sufficient influence to preyail on acres and 84 rods, 417 bushels rye, 265 bushels 
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wheat, 5400 lbs. tobacco, 150 bushels turnips, 1600 
bushels potatoes, and 60 tons of hay. 
: EMIGRATION. 

Within the last two weeks, ending vesterday 
morning, we have received accounts of the arrival 
of twenty-six vessels, at the several ports of the 
United States, with two thousand five hundred and 
twelve passengers, Viz. 

From Amsterdam—Germans and Swiss 1896 
England, Ireland, and Scotland 281 
——~- the same, viz. Vova Scotia and New- 








foundland 238 
-———— France ° , 97 
2512 


G7 We have a detailed statement of all who 
have arrived at Philadelphia since the opening of 
the navigation of the present year, which we in- 
tended to have published; but will thank the 
obliging gentleman that furnished it, to continue 
it up to the end of the year, and favor us with 
said continuation. It will then be complete in itself, 
and, probably, be accompanied with like tables for 
other ports. 








Baptists in the United States. 


Extract from the proceedings of the general con- 
vention of the Baptist denomination in the United 
States, at their first triennial meeting, held in 
Philadelphia, in May, 1817: shewing the number of 
churches and members in exch state. 








State Churches. Members. 
Maine 112 6287 
New-Hampshire 53 3738 
Vermont 112 8470 
Massachusetts 91 7731 
Rhode-Island 57 5945 
Connecticut 49 6772 
New-York 32k 23558 
New-Jersey 24, 1941 
Pennsylvania 60 4517 
Delaware 8 570 
Maryland 33 1455 
Virginia 514 11838 
North-Carolina 2135 11711 
South-Carolina 169 41003 
Georgia 202 16834 
Mississippi Territory 56 2441 
Tennessee 169 9704 
Kentucky 421 22434 
Qhio 103 3628 
Zndiana 67 2474 
St. Louis, Hil. M.T. 9 216 

“8. G. Conf. U.S. A. 10 1954 
2664 165,201 


There were no returns of the number of ciiurches 
nor members in one entire association, and the num- 
ber of memhers are not reported from 142 churches 

Man Virginia. 

No return of members from 18 churches in North 
Carolina. 

No return of churches or members from one entire 
assqciation of South Carolina. 

No return do: one do. in Georgia. 

No return of members from 8 ghurcheg in Ken. 
tucky. 

No do. do. 5 do. in New-York. 

, Upon making a very moderate allowance for the 
~ geageiations, churches, &c. foom which reports have 


not been received, the exhibit of the whole will be 
as follows: 


Number of Baptist churches in the U. S. 2,727 

Ministers “ 1,936 
*Baptised last year, at least 10,00 
Members in Feliowship 183,24 








Altitudes of Mountains: 
A table, containing the Altituiles of Mountains, 


P.——captain in the United States corps of En- 
gineers. 


WHITE MOUNTAINS. 





calculated from Barometical observation, by A? 











Altitudes in feet. _ 
Names of the different — 
Peaks. above their fabove the 
bases. sea. 
Mount Washington, 4,885 6,654 
Ist peak south of M. W. 3,904 5,653 
2d do. do. 3,584 5,333 
3d do. do. 3,430 5,179 
4th do. dao. 3,367 5,116 
Sth = do. do. 2,881 4,630 
Base of the Mountains, 1.749 . 





4 


The White Mountains are situated in the norti 
east part of the state of New-Hampshire, and are 
probably the highest on this side the Mississippi. 








CATSKILL MOUNTAINS. 





Round Top, 3,105 3,804 
High Peak, 3,019 3,718 
Highest part of the Turn- 

pike, 1,729 2,425 
Kase of the Mountains, 699 











1 These Peaks le west from Caiskill town, and are 


probably as elevated as any in the range. The Turn- 


from Catskill town to Deiaware river. 





GREEN MOUNTAINS. | 5: : 
Killington Peak, 2,994 3,924 
Base of the Mountains, 930 | 


Killington Peak is situated in the town of Kiiiinge 
ton; and is said to be the highest in the range. 








NEW-YORK HIGHLANDS. 











Crow’s Nest, | 1,418 | 
Butter Hill, 1,529 

} Bull Hill, 1,484 
Old Beacon, 1,471 
New Beacon, 1,586 
Bare Mountain, 1,350 
Break Neck, 1,187 
Anthony’s Nose, 935 
Sugar Loaf, 866 
Fort Putnam, 598 
West Point Plajn, 188 _ 





These Mouniains are situated on Hudson’s rive!’s 
below Newburgh; as most of them rise immediate- 
ly from the rivers, their altitude above their bases is 
not considered. 


eee 


S 9872 is the total number from actual returns. 
The addition of 128 is the allowance made for the 








‘not been received. 


pike passes over the range of Catskill Mountains, 


associations, churches, &c, from which reports have 


1 ft 


qu 
po 
jor 
fur 
abc 
Wa 
uc 


cor 
thi 
but 
har 
far 
ena 
vie 
his 


not 
but 
ple 
con 


our 
its 

cer’ 
thin 
cou 


anol 
chié 
of t 
cate 
app! 
not 

forc 
than 
havi 
trier 
fair. 
tou 
wha 
essa 


: “Ca! 


that 
mea: 
far, 
writ: 
ackn 
wha 
In th 
the ; 
do iy 
terer 
of nz 
O0Ce@a’ 

It 
With 
our ¢ 
some 
val o 





